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1 .  Where, before award, but after the receipt 

of best and final offers, an offeror claims 
a mistake in its proposal, requlatorv provi- 
sions qoverning the correction of a mistake 
i n  a neqotiated procurement are not directly 
applicable althouqh aqency can--but is not 
required to--reopen neqotiations with 
offerors to allow the offeror claiming the 
mistake to revise its proposal, if the 
agency determines that it is clearly in the 
qovernment's best interests to do so. 

2. Where aqency durinq discussions specifically 
advised the protester to review its proposed 
pricinq and thereafter disclosed the rela- 
tive prices of the remaining offerors in 
requestinq the protester to verify its 
price, aqency determination not to reopen 
neqotiations to allow protester to correct 
a subsequently discovered error will not 
be questioned since, notwithstandinq 
protester's assertion that aqency erred in 
disclosinq relative prices, protester was 
previously provided an opportunity to review 
its proposal and further neqotiations would 
result in the use of prohibited auction 
techniques. 

3 .  Although an agency may utilize a bidder's 
worksheets or any other data in a sealed 
bidding acquisition and permit the upward 
correction of a bid based on this evidence 
where the bid is low with or without the 
correction, protest that correction should 
be allowed in similar circumstances in a 
neaotiated procurement is without merit 
since, under t h e  Federal Requisition 
Qegulation, cqrrection of a nistake whit? 
t-euuires resort tr, e v i d e n c e  o u t s i d e  the rim 
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is appropriate only if the aqency reopens 
discussions with all competitive ranqe 
offerors. 

Standard Manufacturinq Company (Standard) protests 
the award of a contract to any other offeror under request 
for proposals (RFP) No. N00140-RS-R-26S2 issued by the 
Department of the Navy for the acquisition of 160 hansar 
deck cranes. After the submission of best and final offers 
(BAFOs), but prior to award, Standard, the low technically 
acceptable offeror, discovered that it had made a mistake 
in its proposed price for a source control winch. Standard 
contends that its intended price for this item can be 
clearly established from the record, that correction would 
not chanqe the relative rankinq of  the offerors and that, 
under the circumstances, the Navy has impronerly refused to 
request another round of RAFOs to allow standard to correct 
the mistake. 

We deny the protest. 

The RFP was issued on March 22, 1985.  Award was to be 
made to the sinsle responsive offeror whose total offer was 
most advantaqeous to the government: the Navv received 2 5  
resDonses by the June 1 3  closinq date. A review o f  the 
proposals received showed that no offeror had taken any 
exceDtion to the RFP's specifications or delivery require- 
ments, and that many proDosals were priced siqnificantly 
below the qovernment's estimate of $6,264,000. The offers 
ranqed from 7 percent to 67 percent below the estimate and 
12 offerors were more than 50 percent below the proposed 
price of the previous contractor. A more detailed analysis 
of each offeror's proposed labor hours and material costs 
also showed that most offerors had proposed far fewer labor 
hours and far less in material costs than the qovernment's 
estimate . 

However, since the 10 lowest-priced offerors were all 
well known producers with a record of knowledseable Dric- 
ins, the Navv decided that its own estimate was inaccurate. 
A competitive ranqe was established comprised of the nine 
lowest priced offerors and the previous contractor. 
Thereafter, oral discussions were held and standard and a l l  
offerors were reauested to review specific orice areas 
identified by the Wavy as recruirinq special care. 9 y  
letter dated Auqust IC;, Standard was requested to submit a 
R A W  and was aaain.advised to r?view its vroposed oricina. 
R A W S  were received on TeDtsmbec 13 and Standard r e d u c e d  
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its already low offer sliqhtly, while all but one of the 
remaininq offerors, either raised their prices or withdrew 
from the competition. 

Rased on the RAFOs submitted, and the price difference 
between Standard's offer and the next low offer, the 
contractinq officer suspected that Standard had made a 
mistake. On October 4 ,  the contractinq officer sent 
Standard a wire advising Standard that its ". . per unit 
price was 5 3  percent lower than the $29,302 per unit price 
paid under [the] prior contract . . .," that its price of ". . . $ 1 , 9 8 1 , 3 7 3  is 2 5  percent lower than that of the next 
low offeror . .," and that the other ". . . best and 
final offers ranqed from $2,650,000 to $ 5 , 8 1 0 , 0 0 0 . "  The 
contractinq officer requested Standard to review its 
pricinq and verify its price. Ry wire dated October 8 ,  
Standard resoonded and advised the Navy that it could 
find no mistake in its proposal and that its offer remained 
as stated. 

Prior to the completion of a preaward survey of 
Standard, Standard advised-the Navy that it had just 
discovered a mistake in the pricinq of the source control 
winch, an important component of the hanqar deck crane. 
Standard advised the Navy that on April LO, 1985, it had 
obtained a teleDhone quotation for the winch in the amount 
of S1,495  and relied on the oral quotation in pricinq its 
proposal. A written quotation, sent bv the manufacturer on 
April 23 in the amount of $ 4 , 4 4 0 ,  was not brouqht to the 
attention of Standard's estimatinq or production depart- 
ments since there was nothinq on the face of the quotation 
which indicated that the oral quotation was erroneous. 
The mistake was discovered when Standard called the 
manufacturer to verify the delivery schedule for the 
winch. The overall amount of the mistake was approximately 
S509,OOO and if corrected, Standard's low offer would still 
remain low by well over S100,OOO. 

The Navy completed its nreaward survey and found 
that all other elements of Standard's proposal were 
satisfactory. Concernins the alleqed mistake, the Navy 
determined that correction of the error would require the 
reopeninq of discussions with all offerors in the competi- 
tive ranqe since the error was material and reference to 
documents outside Standard's proposal would be necessary to 
establish the existence of the mistake and the intended 
offer. The Navy concluded that meaninqful discussions 
already had been h.eld with qtandard that should have 
enabled Standard to detect its error. ~n addition, since 
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the Navy had revealed the price of Standard's nearest 
competitor and the range of other offers in providing 
standard notice of the suspected mistake, the Navy decided 
it would not be fair to the other offerors or in the 
qovernment's best interests to request the submission of a 
second round of B A F O s .  The Navy reauested Standard to 
either confirm its price or withdraw its proposal. 

Standard contends that the Navy failed to conduct 
meaninqful discussions with the firm since the contractinq 
officer failed to adequately advise Standard during 
discussions of a suspected mistake in Standard's offer. 
Standard arques that Suspected mistakes are to be resolved 
throuqh discussions and the Navy's failure to raise this 
matter was clearly Dreiudicial. 

In addition, Standard contends that under the Federal 
Acquisition Peaulation (FFR), 48  C.F.9.  6 1 5 . 6 0 7  ( 1 9 8 4 ) ,  
additional discussions are the appropriate vehicle to 
resolve a suspected mistake of this nature and that under 
this provision, the contractinq officer had no choice but 
to reopen neqotiations and request a second round of 
RAFOs. Standard contends that there is nothinq in the FAR 
which indicates that mistakes cannot be corrected after 
RAFOs have been received and that, in view of the emphasis 
placed on resolvinq suspected mistakes throuqh discussions, 
additional discussions should be held. 

Also, Standard complains that the Navy's rationale €or 
refusinq to reopen discussions is not proper. Standard 
contends that the Navy should not have revealed to Standard 
the prices of its nearest competitor when askinq the firm 
to verify its mice. Standard asserts that it should not 
be penalized €or the Navy's actions in this reqard, and 
also arques that it is in the qovernment's best interest to 
reopen neqotiations since its price would still be 
substantially lower than its nearest cornpetitQr. Standard 
arques that the anount of the mistake is clearly 
established by the written quotation the f i r m  subsequently 
received and, in similar circumstances, we have allowed the 
upward correction of an offeror's proposed price since the 
offer is low with or without the correction. Standard 
contends that it would be unfair to disallow the correction 
of the mistake sinply because RAFOs have been received, and 
that the Navv should be reauired to reonen neqotiations in 
this case. Standard argues  that public oolicy favors the 
correction of mistakes, a n d  that the Navv should be 
required to reonen neaotiqtions in this case. 
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We find Standard's contention that the Navy failed to 
conduct meaninqful discussions with the firm clearly 
without merit. We find no basis to fault the aqency's 
failure to discover and discuss with Standard an error that 
Standard was unable to find even after the firm was 
specifically requested to review its pricinq in the 
particular area of the subsequently alleqed mistake. When 
an aqency decides to conduct discussions, its burden is to 
furnish those offerors within the competitive range 
information concerninq the areas of perceived deficiencies 
in their proposals and give those offerors the opportunity 
to revise those proposals. Rarber-Nichols Engineerinq Co., 
R-216846, Mar. 25, 1985, 85-1 CPD H 343. The mistake in 
Standard's proposal was not one that should have been 
reasonably detected by the Navv, and Standard does not 
arque otherwise. Cf. American Manaqement Systems, Inc., 
R-215283, Auq. 20, 1984, 8 4 - 2  ClPO 11 199. Therefore, the 
Navy cannot be s a i d  to have €ailed to hold meaninsful 
discussions, since it could not discuss an error of which 
it was unaware. 

With respect to the orocedures to be followed when a 
mistake is suspected or allesed before award in a neqoti- 
ated procurement, section 15.607 of the FAR contemplates 
that, in qeneral, the mistake will be resolved 
throuah clarifications or discussions. -- See also FAR, 
48 C.P.R. 6 15.610(~)(4) (which requires aqencies to 
resolve suspected mistakes throuqh discussions). We have 
recoqnized, however, that the requlation does not 
specifically cover the situation, where, as here, the 
mistake is not claimed until after the aqency has completed 
discu 
R-2 19 
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.ssions. 

; TimeDlex, Inc., R-220069, Dec. 12, 1985, 85-2 CPD . 4lthouah Standard arques that the FAR does cover 

- See American Electronic Laboratories, Inc., 
85-2 CPD 582, Vov. 13, 1985, 6 5  Comp. Gen. -' 

this situation, we note that under section 15.610(~)(4) of 
the FAR, aqencies are oblisated to resolve only "suspected 
mistakes." In our view, the contractins aqency's 
responsibility under this provision is to call to each 
offeror's attention durinq discussion errors which should 
be reasonably detected by the aqency. Cf. American 
Manasement Systems, Inc., supra. When the mistake is not 
discovered until after discussions have been completed and 
there is no evidence that the aqency was on actual or 
constructive notice of the claimed mistake, neither section 
15.607 nor section 15.610(~)(4) requires the aqency to 
reopen neqotiations. 
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Furthermore, our prior decisions have never required 
aqencies to reopen neqotiations where a mistake is claimed 
after the receipt of RAFOs. We think the current situation 
is analoqous to the case where an offeror first introduces 
an ambiquity in its BAFO since in both cases there is 
nothinq in the offeror's initial proposal which should have 
alerted the aqency to the subsequent problem. It is only 
because of subsequent action--the submission o f  a BAFO 
which deviates from the initial offer, or the offeror's 
discovery of a mistake after submittinq its RAFO--that 
first raises a question as to what the offeror intended to 
provide or at what price the offeror intended to perform. 
Althouqh our decisions have upheld an aqency determination 
to reopen neqotiations in such a case, aqencies may, 
but are not resuired to, provide the offeror with an 
opportunity to discuss the matter. Electronic Sommunica- 
tions, Inc., 5 5  Comp. Gen. 6 3 6  (19761, 76-1 CPD 11 1 5 ;  
Varian ASSOCS., Inc., R-209659, June 15, 1983, 83-1 CPD 
(I 658. Consequently, the sole remaining question is 
whether the Navy abused its discretion in refusinq to 
reopen neqotiations and request a second round o f  BAFOs. 

Under section 15.611(c) of the FAR, after the receipt 
of BAFOs, the contractinq officer should not reopen 
discussions unless it is clearly in the qovernment's 
interest to do so. 
June 9, 1983, 83-1 CPD 1I 621. Since the Navy released 

-- See also Alchemy, Inc., 8-207338, 

pricinq information concerninq the other offeror's 
proposals in requestinq Standard to verify its RAFO, 
further neqotiations would have resulted in the use of 
prohibited auction techniques and not been in the qovern- 
ment's best interest. American Electric Laboratories, 
Inc., supra. Given in addition that meaningful discus- 
sions had been held, the refusal to reopen discussions was 
consistent with the FAR and a reasonable exercise of the 
Navv's discretion. 

Furthermore, Standard's assertion that it should not 
be prejudiced by the Navy's improoer disclosure of other 
offeror's pricincl information iqnores the fact that its own 
error is the cause of the problem. Although aqencies 
should be encouraqed to allow the correction of errors, 
offerors also have a responsibility to exercise due care 
and diliqence in preparins their proposals. The Navy, 
Prior to the submission of R A F O s ,  requested Standard on two 
separate occasions to thoroushlv review its prooosal for 
possible errors, and we see no reason to reauire the Navy 
to afford Standard a third opportunity. Therefore, we will 
not object to the Yavy's r e f u s a l  +3 reopen discussions. 
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Finally, we note Standard's arqument that our 
decisions have permitted the upward correction of a 
proposed price where clear and convincinq evidence 
establishes both the existence and the amount of the 
mistake and where the price would nonetheless remain low. 
These cases, however, arise in the context of sealed 
bidding acquisitions, and section 14.406-3(a) of the FAR 
authorizes the aaency to utilize a bidder's worksheets or 
any other data where the bidder is low with or without 
correction. See also S.W. Rlectronics and Mfq. Corp., 
R-218842, Auq1,1985, 85-2 CPD 1 157 . On the other hand, 
in a neqotiated procurement, the thrust of the requlations 
is that correction of a mistake, without conductinq 
discussions with all offerors, is appropriate only where 
the existence of the mistake and the proposal actually 
intended can be clearly and convincinqly established 
from the RFP and the proposal itself. FAR, 4 8  C.F.R. 
6 15.607(~)(3). When resort to evidence outside the RPP is 
required to establish the mistake or intended price, the 
mistake is to he corrected only throuqh discussions. 
FAR,  48 C.F.R. S 15.607(~)(5). We find no basis in the 
requlations to permit the correction of the mistake alleged 
here without reopeninq discussions, and as previously 
indicated, we do not find that the Navy abused its 
discretion in refusinq to do so. 

The protest is denied. 

J% ,?e U ! !  & 
Harry . Van Cleve 
General Counsel 




